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Anticipatory Self-Defense in International Law

Abdurazakov Abdulaziz Akbarovich,
Lecturer of the Department of International Law at University of World Economy
and Diplomacy
E-mail:alrazzal103@gmail.com.

Baxtiyorov Kamron Mirzo Igboljon ogli,
Student of the faculty of International Law at University of World Economy and
Diplomacy
E-mail: komronmirzobakhtiyorovferps@gmail.com

Abstract: The article analyzes the concept of anticipatory self-defense in
international law, examining its legal foundations and practical application in the
context of modern international conflicts. It explores the main theoretical approaches
to anticipatory self-defense, including the traditional and expanded interpretations of
the right to self-defense, as well as the challenges associated with its implementation.
The article addresses issues such as proportionality, imminent threats, and the risk of
abuse, emphasizing the importance of adhering to international norms and human
rights. The author concludes that the legality of anticipatory self-defense remains a
subject of ongoing debate and highlights the need for clear criteria and oversight at
the international level.

Keywords: anticipatory self-defense, international law, use of force, terrorism,
legality.

Yupexaawomas caMo000poHa B MeKIYHAPOIHOM TpaBe.
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[IpenonaBarens kadeapbl MEXAYHAPOIHOTO MTpaBa Y HUBEPCUTETA MUPOBOM
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AnHoTanus: B cTathe aHanu3upyeTcs MOHATHE YIPEKIAoMmend caMo0O0pPOHbI
B MEXIYHAPOHOM IPaBE, pACCMATPUBAIOTCS €0 MPABOBbIE OCHOBBI U MPAKTUYECKOE
MPUMEHEHWE B  KOHTEKCTE COBPEMEHHBIX  MEXIYHAPOIHBIX  KOH(IIUKTOB.
PaccmarpuBaroTCs  OCHOBHBIE  TEOPETHMYECKHE TMOAXOAbl K  yIpexXaaroen
caM0O0OOpOHE, B TOM YHCJI€ TPAIUIIMOHHOE W PacCHIMPEHHOE TOJKOBaHWE IpaBa Ha
caMOOOOpOHY, a TakKe MpoOJeMbl, CBSI3aHHBIE C €ro peanu3ainuend. B crarbe
paccMaTpUBAIOTCSl TAKKWE BOIIPOCHI, KaK MPOMOPIMOHATBLHOCTh, HEMUHYEMbIE YTPO3bI
U PUCK 3JIOYNOTpeOJIeHUM, MOAYEPKUBAsi BAXKHOCTh COOJIIOJCHUS MEXTyHAPOIHBIX
HOPM M TIpaB 4Y€JIOBEKA. ABTOpP MPUXOAUT K BBIBOJY, UTO 3aKOHHOCTh YIPEKIAOIIEH
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CcaMOOOOPOHBI OCTAETCSl MPEAMETOM MPOJOIKAIOIIMXCS 1e0aToB, U MOJYEPKUBAET
HEOOXOJMMOCTh YETKMX KPUTEPUEB W KOHTPOJIA Ha MEXAYHApOJHOM YpPOBHE.
KiroueBble  cioBa:  ympexjaaromias camMooOOpOHa, MEXIYyHApOAHOE  IpaBo,
IIPUMEHEHUE CUJIbI, TEPPOPU3M, 3aKOHHOCTD.

Xalgaro huquqda o'zini 0'zi himoya gilishning oldini olish.

Abdurazakov Abdulaziz Akbarovich,
Jahon igtisodiyoti va diplomatiya universiteti Xalgaro huquq kafedrasi o‘qituvchisi
Elektron pochta: alrazzal103@gmail.com.

Baxtiyorov Kamron Mirzo Ikboljon o'g'li,
Jahon igtisodiyoti va diplomatiya universiteti xalgaro huquq fakulteti talabasi

AHHoOTaumus. Ym0y MakoJjia XajdkKapo XYyKyKJa OJJMHU OJyBYU Y3UHHU Y31
Myao(aa KAIUII TYIIYHYACH, YHUHT XYKYKHUH acociapyd Ba 3aMOHABHI XalKapo
MOKApoJap MApPOUTHIA aMalvid KYJUIAHWIWIIUHU TaxJuil KUJIaau. V3unu V3u
Myao0(}aa KWIMI XyKyKWHUHT aHbaHABUI Ba KEHTaWTUPWITaH TAIKUHU KaOHW acoCHii
Hazapuil €HjallyBiap, IIYHUHTAEK, YHU KyJUlallfa ro3ara KelaJuraH MyaMmMoJiap
ypranuwnaau. Makonaga  MyTaHOCHONWK,  TaXJAUJHUHT  MyKappapjura  Ba
CYMHCTEbMOJ KWIMII XaBdiapu, XaMmJla Xajakapo MebEpiap Ba MHCOH XYKyKJapura
pUOSl STUIIHUHT axaMUATA Macajaiapu KyTapwiaau. Myammd onauHu OJyBYU
V3unu ¥3u Mya0¢aa KUIMITHUHT KOHYHUUITUTH 6axciau Macana 0Yiub KojaéTraHu Ba
XaJIKapo MUKECAA aHUK ME30HJIap Xamja Ha30paTHH Tajad TUINW XaKuja Xyjocara
KEJIa/Iu.

Kaaut cy3aap: npeBeHTHUB Mynodaa, Xalkapo XyKyK, Kyd HIILJIATHII,
TEpPOPU3M, KOHYHUIIIHK.

Introduction.

The legal regime regulating the use of military force is a subject that has long
fascinated, and frustrated, those interested in international law. It has fascinated
because the use of force or the threat to use force has often had important and highly
visible results in international relations, affecting the fate of nations and individuals.
Moreover, the suffering caused by war, particularly given the great destructiveness of
modern weaponry, has made it increasingly important to try to restrict the use of
military force and the means by which war is conducted. International law provides
an indispensable shared framework for limiting the permissible uses of force in
international relations and mitigating the destructiveness of armed conflict. This
effort to regulate interstate and other forms of transnational violence is perhaps the
most critical function international law is asked to serve.*

Developing limits on the use of force has also frustrated international law
scholars and practitioners, in addition to fascinating them. A state’s leaders and
citizens may be hesitant to circumscribe the state’s ability to use its military to protect

! Allen S. Weiner, Duncan B. Hollis, Chimene I. Keitner, International Law, Aspen Casebook, Eight edition, p.997
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its perceived vital security interests— indeed, in some cases its very existence. The
particularly sensitive nature of security concerns has made progress toward an
effective international legal regime limiting the use of force uneven at best.

Anticipatory self-defense is one of the most controversial issues in
international law. Some states resort to anticipatory strikes for security reasons in
response to modern global threats, including international terrorism, cyberattacks,
and the proliferation of weapons of mass destruction. However, under Article 2 of the
UN Charter, the use of armed force is prohibited except in cases of self-defense as
permitted by Article 51 of the UN charter. This raises the question of whether the use
of force is lawful prior to an actual attack, particularly when a threat is imminent.
State practice reveals differing approaches to this issue: some firmly condemn
preemptive self-defense, while others invoke the “Caroline” doctrine, arguing that it
remains applicable in addressing contemporary threats. This article explores the legal
basis for anticipatory self-defense, its compatibility with international law, and
relevant examples from international practice.

The most significant international effort to regulate the use of force in the wake
of WW 2 was the establishment of the United Nations. The United Nations was
created in 1945 primarily to prevent military conflict among its members and to settle
international disputes peacefully.? Unfortunately, anticipatory self-defense is not
explicitly addressed in the UN Charter. Article 2(4) of the UN Charter categorically
prohibits the use of force in international relations. However, this prohibition is
balanced by Article 51, which recognizes a state's inherent right to self-defense—but
only after the occurrence of an armed attack, thereby reinforcing the strict limits on
the use of force. Notably, Article 51 does not define what constitutes an "imminent
threat,” leaving room for varying interpretations and legal disputes concerning the
legitimacy of anticipatory action. In this context, two main theories have emerged in
international law regarding the justification for the use of force in response to threats.
The first, known as the traditional or restrictive approach, maintains that a state may
only invoke the right of self-defense in response to an actual armed attack. This view
Is grounded in a literal interpretation of Article 51 and aligns with the general
principles of international law. The second approach, which is more flexible and
expansive, holds that a state may resort to the use of force in response to an imminent
threat, even before an actual attack takes place. This interpretation emphasizes
preventive measures aimed at safeguarding national security. It has gained traction
both in legal theory and in the practice of certain states, particularly in the context of
combating terrorism and preventing the proliferation of weapons of mass destruction.
Although this framework is largely theoretical, it has significant implications for the
practical conduct of international law. A proper understanding of anticipatory self-
defense in international law requires examining historical cases in which states chose
to use force prior to an actual attack. The 1837 Caroline incident is an important
illustration of this, and the case has remained important in contributing to the present-

1 -
Ibid.
2 Allen S. Weiner, Duncan B. Hollis, Chimene I. Keitner, International Law, Aspen Casebook, Eight edition, p. 1013
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day understanding of the right to self-defense.! In this case, British troops, pursuing
Canadian rebels, set fire to a ship on American territory. As a result of this act of
aggression, a diplomatic crisis ensued. During the resolution of the situation, an
Important principle emerged: preventive self-defense is legitimate if the threat is
imminent, if there is no time for a diplomatic solution, and if the force used is
proportional to the threat. This case highlighted the importance of accurately
identifying the threat and the need for swift action in an internationally turbulent
environment. The principles stemming from the Caroline Doctrine continue to
influence debates about the legality of the use of force in international conflicts,
particularly in cases where all parties do not perceive the threat as obvious.

The problem with recourse to anticipatory self-defense is its ambiguity. In the
right circumstances it can be a prescient measure that, at low cost, extinguishes the
fuse of powder-keg. In the wrong circumstances, it can cause the very calamity it
anticipates.” The Second Gulf War, conducted by the United States to overthrow
Saddam Hussein's regime, was also a good example of the use of failed anticipatory
self-defense. In December 2002, pursuant to Resolution 1441° Iraq submitted a
voluminous report. US. Officials condemned the Iragi reports incomplete and false.
United Nations weapons inspectors arrived in Irag in November and began to carry
out inspections, which continued at an accelerating pace into March 2003.*

In a March 16 television address, President Bush recounted Iraq’s failure to
disarm and its support for terrorism. In view of these threats, he asserted, the United
States “has the sovereign authority to use force in assuring its own national
security.”5 Also, he concluded: “The United Nations Security Council has not lived
up to its responsibilities, so we will rise to ours.”® On March 20, 2003, the United
States and the United Kingdom commenced military operations against Irag. U.S
forces soon reached and entered Baghdad. However, a violent insurgency later
erupted that lasted many years, and some observers link the rise of both Al Qaeda-
affiliated group in Iraq and later the Islamic State to the conflict unleashed by the
2003 invasion of Iraq.” Christine Gray critically examines the legal justifications for
the 2003 invasion of Irag, focusing on two main issues. First, she questions the
invocation of Security Council Resolution 678 (1990)—originally intended to
authorize force to expel Iraq from Kuwait—as a legal basis for military action over a
decade later in a markedly different context. The revival argument posited that Iraq’s
breaches of Resolution 687 (1991), which established the ceasefire, reactivated the
authority to use force under Resolution 678. However, this position lacked support

! Allen S. Weiner, Duncan B. Hollis, Chimene I. Keitner, International Law, Aspen Casebook, Eight edition, p.1001

% Thomas.M.Franck, Recourse to Force: State Action against Threats and Armed Attacks, p.107-108

® United Nations Security Council 1441 adopted by Security Council, offering Sadaam Hussen “final opportunity to

comply with its disarmament obligations”. The US used it as a part of the legal justification for the subsequent US-led

invasion of Irag. https://en.wikipedia.org/wiki/United_Nations_Security_Council_Resolution_1441.

:See Allen S. Weiner, Duncan B. Hollis, Chimene I. Keitner, International Law, Aspen Casebook, Eight edition, p.1107
Ibid.

® George. W. Bush Presidential Library, The Iraq War, https://www.georgewbushlibrary.gov/research/topic-guides/the-

irag-war.
" See Allen S. Weiner, Duncan B. Hollis, Chimene I. Keitner, International Law, Aspen Casebook, Eight edition,

p.1107.
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from the Security Council, which did not make any formal determination that the
ceasefire had ended. Second, Gray highlights the unilateral nature of the U.S. and
U.K. interpretation of Resolution 1441 (2002). While the resolution declared Iraq in
"material breach” and gave a final opportunity for compliance, it did not explicitly
authorize the use of force. Moreover, the resolution left ambiguous who had the
authority to determine whether a further material breach occurred. The U.S. and U.K.
claimed this authority for themselves, a view not shared by most other states, who
argued that such determinations and any subsequent authorization to use force rested
solely with the Security Council. The absence of explicit Security Council
authorization led many states—and the UN Secretary-General—to conclude that the
2003 invasion was unlawful under international law." In general, Iraq has become a
textbook example of how preemptive self-defense can be interpreted to justify
aggression without sufficient legal grounds, prompting widespread criticism of U.S.
actions from the international community.

In the case of the Cuba missile crisis, the international system appears to have
been less than convinced that the Soviets’ introduction of nuclear-armed missiles —
albeit stealthy — genuinely and imminently threatened the US. It was apparent, for
example, that deployment of nuclear-armed missiles on US and Russian submarines
off each other’s coasts had not endangered similar claims to act in “anticipatory self-
defense.” Still, the covert way Soviet missiles were introduced in Cuba and the
disingenuousness with which their deployment had at first been denied, strengthened
the US claim to be responding to an imminent threat. That claim was so strongly
supported by other states in the Americas as to impede the usual third world rush to
judgement against the US. Most important, the forceful countermeasures taken,
although probably an act of war in international law and a violation of the literal text
of Articles 2(4) and 51, was also seen as cautious, limited, and carefully calibrated.
No shots were fired by the ships implementing the blockade. In the end, the outcome
— the withdrawal of Soviet missiles from Cuba in return for a reciprocal dismantling
of US missiles on the Turkish-Soviet border, together with Washington’s promise not
again to attempt an invasion of Cuba — was seen by most states (except Cuba) as a
positive accomplishment.’

Thus, the issue of anticipatory self-defense remains a subject of debate in
international law. Existing legal norms, as outlined in the UN Charter, do not offer a
clear-cut answer regarding the legality of using force against potential threats, leaving
room for interpretation and political discretion. In today’s context, where threats arise
not only from states but also from transnational terrorist groups and other non-state
actors, international law faces new and complex challenges. The more preemptive
self-defense is interpreted in a way that undermines the core principles of
international stability and security, the greater the risk that real or perceived threats
will be used to justify excessive force—ultimately jeopardizing global peace and
stability.

! See Christine Gray, International Law and the Use of Force, pp. 373-376 (4" ed. 2018)
2 Thomas.M.Franck, Recourse to Force: State Action against Threats and Armed Attacks, p.107.
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Conclusion.

One of the main challenges surrounding proactive self-defense is that
international law lacks a clear definition and does not establish strict criteria for its
application. This ambiguity enables states to manipulate the concept of preemptive
strikes for their own political objectives. In practice, such measures are generally
considered justifiable only in the presence of a clear and imminent threat. However,
this language is often invoked to legitimize actions that may, in fact, constitute
aggression. Preemptive strikes are typically carried out in response to perceived
urgent threats within a specific political context. Yet this approach carries significant
legal risks, given the uncertainty surrounding both the nature of the threat and its
immediacy. Under such conditions, the use of force can escalate tensions and
potentially increase the level of threat, thereby undermining international peace and
stability. The use of anticipatory self-defense in international law remains a subject of
ongoing debate and reflects a complex intersection of legal and political interests.
Nevertheless, the international community must work toward establishing clear and
universally accepted criteria to prevent abuse and uphold the core principles of
international security and humanitarian law. A crucial step in this direction is to
strengthen the role of international organizations, particularly the United Nations, in
overseeing the use of force and promoting the peaceful resolution of conflicts.
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